The Library of Congress’ 
EARLY STATE RECORDS PROJECT 


converted from the original microfilm held by the 
Vincent C. Immel Law Library, Saint Louis University 


through the generous support of a grant from the 


Council on Library and Information Resources 


BIENNIAL REPORT — 


OF 


ATTORNEY GENERAL 


OF 


NEW MEXICO. 


a 


1905-1906. 


a ANS, 


~ 
1 


N 
W. C. REID, Attorney General. 


SANTA FE, N. M.: 
Tue New M OMPANY 
1907 


REPORT. 


OFFICE oF ATTORNEY GENERAL. 
Santa Fe, N. M., December 28, 1906. 


_ Sir:—I have the honor to hand you the biennial report of the 
office of Attorney General of the Territory, from December 27th 
1904, to the present date. 

The title of this office for a great many. years prior to March 
16th, 1905, was office of Solicitor General. On said date the title 
was changed from that of Solicitor General to Attorney General, 
After the death of Solicitor General Edward L. Bartlett, in October 
1904, Col. George W. Prichard was appointed to said office of At- 
torney General on March 16th, 1905, and held this office until 
the 1st day of June, 1906, on which day the present Attorney 
General was appointed as his successor to fill the unexpired term 
caused by the resignation of Col. Prichard. 

During the past two years-a good working library has been in- 
stalled in this office by the Capitol Custodian Board, together 
with suitable furniture and book-cases, at an expense of about 
$1,200. During the term of office of Col. Prichard he collected 
as far as possible, before his retirement, photographs of ex-Attor- 
neys and Solicitors-General and had them suitably enlarged, framed 
and placed on the walls of the office. I have added to this collec- 
tion a number of photographs which we have been able to obtain 
recently, so that at the present time there are but two former At- 
torneys-General not represented in the collection. 

The business of this office has increased very materially during 
the past few years, largely by reason of the creation of new offices 
and other departments, with new duties not very clearly defined 
and a revision of the duties of some of the established offices. In 
_ December, 1904, the Solicitor General reported that during the 
two years previous 49 written opinions had been given; during the 
two years ending with this report 166 like opinions had been given ' 
to various territorial officers, boards and individuals, 74 of which 
have been given since the present Attorney General took office June 
Ast, 1906, a list of which appears later in this report. 


6 REPORT OF ATTORNEY GENERAL. 


QUO WARRANTO PROCEEDINGS, 

Permission to use the name of the Attorney General in quo 
warranto proceedings has-been given in the following cases: On 
October 25, 1905, T. S. Hubbell, Sheriff of Bernalillo County; per- 
mission withdrawn on November 10th, 1905; again requested and 
granted on July Sth, 1906. On April 23rd, 1906, permission to 
use the name of the Attorney Gencral requested by F. A. Hubbell 
Treasurer and Collector of Bernalillo County; refused permission 
on April 24th, 1906; again requested and granted on July th 
1906. On July 17th, 1906, permission granted to F. W. Myers 
Clerk of the City of Gallup, to use the name of the Attorney Gen- 
eral in the case against E. M. Sanjule, et al. On August 2nd 
1906, permission to use the name of the Attorney General granted 
to Ignacio Gutierrez, in the case against Petronilo Martinez. On 
August 11th, 1906, permission granted to J. W. McQueen to use 
the name of the Attorney General m a suit against N. E. Charl- 
ton, et al. 


LEGISLATIVE APPORTIONMENT, 

On September {th, 1906, the Governor of the Territory re-ap- 
portioned the Territory for legislative purposes, under authority 
af Secs. 3788 and 3789 of the Compiled Laws of 1897 

On October 1, 1906, Hon. T. B. Catron, commenced an action 
in the District Court of Santa Fe County against a number of offi- 
cers whose duty it was to carry out the terms of said apportionment 
to prevent them from so doing. The Judge of the District Court of 
said county being absent the case was taken before Hon. Ira A. 
Abbott, Judge of the Second Judicial District, at Albuquerque, 
for hearing. The plaintiff was represented by Mr. Catron and 
Hon. Chas. A. Spiess, and the territory and the several county 
officers by Hon. Wm. B. Childers, of Albuquerque, Messrs. Rene- 
han & Thompson of Santa Fe, and the Attorney General. The 
argument was made on October 15tr, 1906, and on October 19th, 
1906, an opinion was rendered by the court sustaining said ap- 
portionment. 

CASES IN DISTRICT COURT. 

During the past two years the Attorney General has appeared 
in the following cases in the District Court: 

Territory of New Mexico, vs. The Taos Bank.—First District. 
Still pending. 


No. 4959. 
Territory of New Mexico in the relation of Jesus M. Sandoval, 
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vs. William G. Sargent, Territorial Auditor.—First District. In- 
junction. Writ denied. Case disposed of. 

No. 3544. 

Territory: of New Mexico, vs. Benito Chaves and Raimundo 
Ronquillo.—First District, Santa Fe County. Murder. Pending. 
Appearance by Atty. Gen. on request of Governor; Dist. Atty. 
being disqualified. 

Territory of New Mexico, vs. Atchison.—First District. Murder. 
Pending. Appearance by Atty. Gen. on request of Governor; Dist 
Atty. being disqualified. 

Alois B. Renehan, vs. Bd. Co. Commissioners, Santa Fe County 
—First District. Suit for services rendered. Disposed of. Ap- 
pearance by Atty. Gen. by reason of disqualification of Dist. Atty. 


CASES IN SUPREME COURT. 


During the past two years the Attorney General has appeared 
in the following cases in the Supreme Court: 
No. 1047. 

Territory of New Mexico, vs. Garland Livingston.—Appeal from 

Eddy Co. Larceny. Affirmed. Case closed. . 
f No. 1052. 

Territory of New Mexico, vs. Jap L. Clark—Appeal from 

Chaves Co. Larceny of a horse. Affirmed. Case disposed of. 
No. 1057. 

Territory of New Mexico, vs. The Taos Bank, et al—Appeal 
from Santa Fe Co. Spit on bond. Reversed and remanded for 
new trial. 

No. 1070. 

Territory of New Mexico, vs. Edward Hale.—Appeal from San 

Miguel Co. Embezzlement. Affirmed. Case clbsed. 
No. 1071. 
Territory of New Mexico, vs. Harry Haton.—Appeal from Grant - 
Co. Larceny. Affirmed. - Case closed. 
: No. 1077. 
| Andres ©. Miera, vs. Territory of New Mexico.—Appeal from 
Union Co. Murder. Affirmed. Case closed. 
No. 1079. 

Territory of New Mexico, vs. Nathan Hendricks.—Appeal from 

Chaves Co. Murder. Affirmed. Case closed. 
No. 1081. 

Territorv of New Mexico, vs. Toribio Gutierrez——Appeal from 

Bernalillo Co. Murder. Reversed. Case closed. 
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No. 1082. 

Territory of New Mexico, vs. Louis Gonzales.—Appeal from. 
Santa Fe Co. Assault with intent to kill. Order reversing. Case 
closed. 

No. 1084. 

Territory of New Mexico, vs. J. M. Newman.—Appcal from 
Chaves Co. Practicing medicine without license. Affirmed. Case 
closed. 

No. 1086. 

Territory of New Mexico, vs. Deciderio Aguilar—Appeal from 

Valencia County. Larceny. Affirmed. Case closed. 
No. 1087. 

Territory of New Mexico, vs. Jose E. Vigil—Appeal from San 
Miguel Co. Murder. Affirmed. Case closed. 

No. 1088. i 

Territory of New Mexico, vs. S. I. Roberts.—Appeal from Eddy 
Co. Affirmed. Case closed. 

No. 1096. 

Territory of New Mexico, vs. Ignacio Gutierrez.—Appeal from 
Bernalillo Co. Making false certificate. Affirmed. Case closed. 

No. 1111. 
Territory of New Mexico, vs. Toward Chenewoth—Appcal from 


Grant Co. Murder. Affirmed. Case closed. 


No. 1119, 
Territory of New Mexico, vs. Escolastico Tais——Appeal from 
Socorro Co. Murder. Still pending. 
No. 1124. : 
Territory of New Mexico, vs. Felix Gonzales.—Appeal from So- 
corro Co. Assault—Intent to kill. Case closed. 
No. 1126. 
Territory of New Mexico, vs. Jake Neatherlin—Appeal from 
Roosevelt Co. Buying stolen property. Affirmed. Case closed. 
No. 1127. 
Territory of New Mexico, vs. John Mills, J. D. Cantrell and 
Edgar George——Appeal from Eddy County. Penting. 
No. 1128. 
Territory of New Mexico, vs. Rosario Emillio—Appeal from 
Lincoln Co. Argued and submitted. No decision. 
No. 1184. 
Territory of New Mexico, vs. Frank A. Hubbell—Appeal from 
Bernalillo Co. Obtaining money by false pretense. Affirmed. 
Case closed. 
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No. 1136. 

Territory of New Mexco, vs. John Conley—Appeal from Santa 

Fe Co. Murder. Affirmed. Case closed. 
No. 1140. ` 

Territory of New Mexico, vs. James H. Russell. Appeal from 

San Juan Co. Peddling without license. ae Case closed. 
No. 1142. 

Joshua P. Church, Appellant, vs. Territory of New Mexico, Ap- 
pellee—Appeal from Chaves Co. Submitted on briefs. No de- 
cision. 

No. 1145. 

M. D. Minter, Appellant, vs. Territory of New Mexico, Appellee. 

—Appeal from Chaves Co. Submitted on briefs. No decision. 
No. 1146. : 

Territory of New Mexico, vs. Albuquerque Land and Irrigation 

Co.—Appeal from Bernalillo Co. Pending. 
No. 1163. 

Territory of New Mexico, vs. Felix Baca.—Appeal from Socorro 
Co. Affirmed. Case closed. 

Territory of New Mexico, vs. Manuel Roble-——Appeal form So- 

No. 1164. 
corro Co. Affirmed. Case closed. 3 
No. 1168. 

Territory of New Mexico, vs. Oliver Pearson.—Appeal from 

Chaves Co. Order dismissing. Case closed. 
No. 1169. 

Territory of\New Mexico, vs. Elmer L. Price. ora ees from 
Roosevelt Co. Murder. Pending. 

No. 1176. ! 

Territory of New Mexico, vs. Abran Abeyta.—Appeal from So- 
corro Co. Pending. 

No. 1179. 

Territory of New Mexico, ex rel, Hubbell, vs. Justo Armijo.— 
Appeal from Bernlillo Co. Argued and submitted. Motion for 
re-hearing filed. ” 

No. 1183. 
Territory of New Mexico, vs. L. A. Meredith—Pending. 
No. 1185.. 

Heny of New Mexico, ex rel., Thos. S. Hubbell, vs. Perfecto 
Armijo.—Appeal from Bernalillo “Co. Argued and submitted. 
Motion for re-hearing filed. 
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REQUISITIONS, 

The followmg applications for réquisitions on Governors of 
other sigtes and territories, for the rendition of criminals, have 
been passed upon since November 19th, 190+: 

To the Governor of Texas: ‘For Hilario Rand charged with 
murder; approved May 5th, 1905. 

To the Governor of Arizona: For Hilario Rand, charged with 
murder; approved Aug. 22d, 1905; 

To the Governor of California: For James Nevins, charged 
with larceny: approved Oct. 12th, 1905; 

To the Governor of Colorado: For Nick Kastovas, John Pon- 
diker, Tom Jeffers, John Kolumbus and John Dagimes, charged with 
removing railroad track; approved Oct. 13th, 1905; 

To the Governor of New York: For W. O. Piery, charged with 
obtaining money under false pretense; approved Dec. 7, 1905; 

To the Governor of Texas: For Wilham Hennessey, charged 
with burglary; approved Dec. 20th, 1905: __ 

To the Governor of Texas: For Juan Hernandez, charged 
with murder; approved Dec. 27th, 1905; 

To the Governor of Texas: For W. E. Mills, charged with 
larceny of horses; approved Dec. 29, 1905; 

To the Governor of Illinois: For Oscar E. Coffin, charged with 
grand larceny; approved Jan. 6th, 1906; 

To the Governor of Illinois: For Barney Greer, charged with 
larceny; approved Jan. 22d, 1906; 

To the Governor of Chihuahua, (Mexico): For Tom Pridemore, 
charged with embezzlement; approved Jan. 26, 1906; 

To the Governor of Sonora, (Mexico): For Claude Barbee 
charged with murder; approved Feb. 28, 1906; 

To the Governor of Texas: For S. H. Davis, alias Rufus Jaines 
charged with obtaining money under false pretense; approved 

i March 26th, 1906; 

To the Governor of Texas: For George W. Misher, charged 
with obtaining money under false pretense; approved July 21st 
1906; ‘ 

To the Governor of Colorado: For Jose Galvan, charged with 
lareeny of horses; approved Nov. 19th, 1906. 

The following applications for reqhisitions from other states 
and territories, for the rendition of criminals, have been passed 
upon since November 19th, 1904: 

From the Governor of Mississippi: For John Daniels, charged 
with burglary; granted January 20th, 1905; 
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From the Governor of Missouri: For Tobe Sloan, charged with 
felonious assault; granted Feb. 23d, 1905 ; 

From the Governor of Colorado: For Wifliam Irwin Gilbreatr, 
charged with perjury; granted July 13th, 1905; 

From the Governor of Kansas: For Harvey H. Green, charged 
with burglary; granted July 20th, 1905; 

From the Governor of Kansas: For Harvey H. Green, charged 
with breaking jail; granted July 20th, 1905; 

From the Governor of Pennsylvania: For James Pope, charged 
with larceny; granted July 21st, 1905; i 4 

From the Governor of Arizona: For Manuel Arvizu and Do- 
mingo Chaves, charged with murder; granted August 30th, 1905; 

From the Governor of Texas: For Arch Parker, charged with 
horse stealing; granted October 23d, 1905; 

From the Governor of Colorado: For John H. Ott, Jr., charged 
with grand larceny; granted November 29th, 1905; 

From the Governor of Colorado: For ©. E. Drake, charged 
with forgery; granted January 24th, 1905; 

From the Governor of Texas: For John Watson, charged with 
embezzlement; granted February 7th, 1906; 

From the Governor of Texas: For Martin Scott, alias J. B. 
Ray, charged with forgery; granted August 24th, 1906; 

From the Governor of Arkansas: Delma H. Via, charged with 
embezzlement; granted October 30th, 1906; 


From the Governor of Texas: For Fate Runyon, charged with | 


seduction; granted November 28th, 1906; 

From the Governor of Texas: For Mose “Arimgton, charged 

with assault with intent to murder; granted December 18th, 1906. 

WRITTEN OPINIONS GIVEN. 

No. 228. BANK BOND—FORM OF. 

OPINION to J. H. Vaughn, Treasurer of the Territory, recom- 
mending change of bond of Silver City National Bank. 

No. 229, LICENSE TO PRACTICE MEDICINE. 

OPINION to Dr. G. W. Harrison, President Board of Health, on 
powers of Board of Health to license persons to prac- 
tice medicine. 

HELD: Board has not power to license on exantina- 


tion alone. 
No. 230. INCOME TAX LAW, 


OPINION to Governor relating to inquiry of British Consul at. 


Galveston with relation to income tax law of new 
Mexico. 
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HELD: There is no system of graduated income tax 
on earned or unearned incomes in New Mexico. 
No. 231. COUNTY OFFICE—VACANCY BY DEATH. 

A OPINION to Governor on question as to whether a vacancy is 
created in a county office, where newly elected officer 
dies before qualifying and on powers of Governor to 
appoint a successor. 

HELD: Vacancy is created and Governor has power 
to fill same by appointment. 


No. 232: COUNTY ASSESSOR—FEMALE INELLIGIBLE TO HOLD 
OFFICE OF. 
OPINION to Governor holding that the widow of a County As- 
sessor is not qualified to hold the office by election or 
l appointment, she ‘not being a qualified voter. 


No. 233. DIPPING OF SHEEP—POWERS OF SHEEP SANITARY 
‘iBOARE. 

OPINION to Hon. Solomon Luna, President Sheep Sanitary 

Board, touching powers of Board where owner refuses 
to dip sheep under Board’s order. 
HELD: Under directions of Board sheep inspectors 
may take charge of flock and carry out requirements 
of Board ander the statute, but the Board. is not em- 
powered to assess a fine upon delinquents. 


No. 234. IRRIGATION COMMISSION—IMPROVEMENT OF RIO 
GRANDE. 

OPINION to G. A. Richardson, President of Irrigation Commis- 
sion, holding that the commission cannot expend moneys 
in regard to the improvement of the flow of water of 
the Rio Grande, under the Act of the Legislature creat- 
ing a Board of Public Lands. 

No. 235. TAXES ON PATENTED AND CONFIRMED LAND GRANTS. 

OPINION to Board of Equalization regarding course to be pur- 
sued where collector fails to one taxes on patented 
and confirmed land grants. 

HELD: Where assessor lists Satis for taxation and 
commissioners levy taxes thereon it is the duty of col- 
lectors to collect taxes; if owners refuse to pay, where 
amount levied is over $25, and becomes delinquent, 
collector must prepare and publish, in official news- 
paper of county. Where collector refuses to perform 
his dutv mandamus proceedings may be instituted, etc. 
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No. 236. CATTLE SANITARY BOARD—FORM OF BOND FOR 
MEMBER OF. 

OPINION to the Governor in regard to want of form of bond of 
W. H. Jack, member of Cattle Sanitary Board. 
HELD: - Bond must run to Territory of New Mexico. 
Sec. 200, ©. L. 797. Bond given insufficient. 

No. 237. ` COUNTY ASSESSOR—COMMISSIONS. 

OPINION to Territorial Auditor regarding right of Francisco 
S. Chaves, Assessor of San Miguel County, to certain 
commissions on collections made, upon assessment 
rolls of 1903-4. 

HELD: Under certain contingencies Francisco S. 
Chaves was entitled to the commissions of the office 
of Assessor San Miguel County for the years 1903-4. 


* No. 238. FOREIGN CORPORATIONS—DUTIES OF. 


OPINION to the Governor in regard to the duties of foreign cor- 

porations in the matter of registering their Articles 
of Incorporation or Charter. 
HELD: Must register Articles of Incorporation or 
Charter in the office of Secretary of Territory. Must 
also file certificate in Secretary’s Office, through Presi- 
dent and Secretary, in which place of business and 
name of local agent is given. Agent must be resident 
of Territory. 

No. 239. REQUISITION—APPLICATION FOR INSUFFICIENT. 

OPINION to the Governor on questions of insufficiency of appli- 
cation for requisition from tlie-Governor of Missouri. 
HELD: Not sufficient. No certificate of prosecuting 
attorney that agent named to receive prisoner has no 
private interest in arrest. Also no statement that ap- 
‘plication is not made for purpose of enforcing collec- 
tion of private debt, etc. 

No. 240. AUDITOR OF TERRITORY—INSURANCE ACT OF 1905. 

OPINION to Auditor of Territory holding that his duties close 
as to all matters relating to Insurance Companies upon 
the passage of the Insurance Act of Feb. 9th, 1995. 

No. 241, COMMUNITY LAND GRANTS—DONA ANA COUNTY. 


o 


OPINION to Governor, as to whether Act of Legislature respect- . 


ing community land grants in Dona Ana County is 
special legislation prohibited by Act of Congress. 
HELD: No. 
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No. 242. ASSESSORS COMMISSIONS—PAYMENT OF BY AUDITOR. 
OPINION to the Territorial Auditor regarding the payment of 
commissions’ to assessors. 
HELD: Supreme Court having decided Francisco S. 
Chaves, Assessor of San Miguel Co., entitled to office, 
he is also entitled to all commissions. 
No: 243. TEAGHER’S CERTIFICATE—RENEWAL OF. 
OPINION to Supt. Pub. Instruction, on right of a teacher of pub- 
lic schools to have his certificate renewed by a county 
school superintendent. 
HELD: If certificate is not renewed within three 
years from date of issuance it is void; county superin- 
tendent cannot renew same. 


No. 244. COLLECTOR OR ASSESSOR—WHEN ENTITLED TO 
COMMISSIONS.—OWNER OF PERSONAL PROPERTY 
ON MARCH 1, LIABLE FOR TAX. 

OPINION to Hon. J. M. Hervey, District Attorney, holding that 
neither Collector or Assessor is entitled to commission, 
on moneys collected on assessment by Collector, where 
Assessor omits to make the assessment, and holding 
that owner of personal property on March 1st is liable 
for tax thereon, though he may have subsequently 
have sold same. 

No. 245. NEW MEXICO AGRICULTURAL COLLEGE—POWERS OF 

REGENTS. 

OPINION to H. B. Holt, Secy. Bd. of Regents New Mexico Agri- 
cultural College, on right of board to expend certain 
moneys for construction of buildings, ete. ) 
HELD: Approval of Secy. of Interior must be had 
before expenditures can be made, as provided by Chap. 
72, Session Laws of N. M., 1905. 

No: 246. POWERS OF COUNTY SUPERINTENDENTS OF SCHOOLS. 

OPINION to Supt. Pub. Instruction in relation to persons who 
should report moneys paid ont for school purposes, and 
whether County Supt. of Schools should approve war- 
rants for “Interest on School-house Bonds,” before 
they are paid. 

HELD: All school warrants should Le approved by 
County Superintendent. 
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No. 247, SCHOOL DIRECTORS—POWERS, OF, TO DRAW TEACH. 
ERS’ WARRANTS. 

OPINION to Supt. of Pub. Instruction as to whether School 
Directors have the’right to draw warrants for teachers’ 
wages when there are no funds in the Treasury to 
meet same. ; 

HELD: May issue warrants to full amount of levy— 
This at discretion of Boards of School Directors. 

No. 248. BOUNTY LAW IN NEW MEXICO—NONE. 

OPINION to Adjutant Genl. A. P. Tarkington, relating to local 
bounty law in New Mexico, and advising that no such 
law has ever been enacted by any Legislature of the 
Territory. 

No. 249. OPTOMETRY ACT—CONSTRUCTION OF SEC. 6. 

OPINION to O. C. Myhre, Secretary of New Mexico Board of 
Examiners in optometry, construing Section 6 of the 
Optometry Act, passed by Legislative Assembly, 1905. 
HELD: Applicant is entitled to certificate, where he 
was actually engaged in practice of Optometry in this 
territory when -Act was passed. Such applicant can 
make application any time within six months after 


date of passage of Act. 3 
No. 249. INSURANCE DEPARTMENT LAW—COSTRUCTION 
OF SEC. 12. 


OPINION to Supt. of Insurance on construction of Sec. 12 of 
Insurance Department Law, passed February 9th, 19085. 
HELD: $1,200 mentioned in Sec. 12 of Insurance 
Act is not a limitation upon amount that should be 
paid for clerk hire. 

No. 251. BOARD OF EQUALIZATION—POWERS OF. > 

OPINION to C. V. Safford, Traveling Auditor, on question of 
right of Territorial Board of Equalization to fix the 
values of agricultural lands for assessment purposes 
ete. 
HELD: Board has authority, and such action is 
binding on Assessors and County Commissioners in any 
county in territory. 

No. 252. GAME AND FISH WARDEN—DUTIES—POWERS OF 

DEPUTIES, ETC. i 

OPINION to Page B. Otero, Game and Fish Warden, as whether 

new commissions shall be issued to deputies; on right 
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of deputy to make arrests and prosecute offenders outside 
limits of his own county; on question of eligibility of 
mounted police to act as deputies; duties of deputies 
in making arrests, where resistance is offered. 

HELD: New commissions should issue. Deputy 
cannot act in any county of which he is not a resident. 
No special commission required for members of mount- 
ed police to act as deputies. Deputy may use suffi- 
cient force, in making arrests, where resisted, to effect 
his purpose. 

No. 253. SCHOOL DISTRICTS—CHANGING OLD—ESTABLISH- 

MENT OF NEW. 

OPINION to Supt. Pub. Instruction on question of authority of 
county school supt. to change school districts and es- 
tablish new districts. 

HELD: County Supt. has power. Proviso. 

No. 254. SCHOOL DIRECTORS—DUTIES—POLL TAX. 

OPINION to Supt. Pub. Instruction on question of notifying 
Boards of School Directors to have posted list of 
names of persons subject to poll tax, although date set 
for same has passed. 

HELD: Statute must be complied with, irrespective 
of date. 

No. 256. SHEEP—ASSESSMENT OF—WHERE? 

OPINION to C. V. Safford, Trav. Auritor, on question of assess- 
ment of sheep in counties where they range, not where 
the owner resides. 

HELD: Must be assessed in county where sheep are 
situated, not where owner resides. 

No. 257%, NEW SCHOOL DISTRICT—FUNDS—FAILURE TO HOLD 

SCHOOL—PENALTY. 

OPINION to Supt. Pub. Instruction defining position of newly 
formed school district with relation to receiving school 
funds; on status of district which fails ‘to hold school 
at least three months in each year, and on question of 
removal of directors so failing to perform their duty. 
HELD: Co. Supt. must apportion its share to new 
district before it can come into possession of such funds. 
Where school is not held in any district for at least 
three months in one year unused funds revert to gen- 
eral school fund to be used in next apportionment. 
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Director can be removed for failing to do duty; also 
punished by fine and imprisonment. 

No. 258. COUNTY SCHOOL SUPERINTENDENT EDDY CO.— 

INCREASED SALARY. 

OPINION to Supt. Pub. Instruction on authority of Co. Commis- 
sioners to pay Co. School Supt. of Eddy Co. increased 
salary ‘as provided by “Law of Limitation, March 14, 
1905” before Eddy Co. has been classified. 

HELD: County must be classified first. 
No. 259. COMMISSION OF IRRIGATION—STATUS OF LAWS 
OF 1905. 

OPINION to Board of Control, Commission of Irrigation on 
status Chapters “102 and 111, Session Laws of 1905.” 
HELD: Chapter No. 111 prevails over Chapter No. 
102. 

No. 260. SCHOOL OF MINES—FIELD EXPENSES FOR. 

OPINION to °C. T. Brown, Secy.. & Treas. School of Mines on 
status of Chap. 112, Sess. Laws 1905, and on question 

of field expenses for School of Mines. 
HELD: No law providing for same. 

No. 261.. EX-U. S. SOLDIERS—RIGHTS OF—PUBLIC LANDS. 

OPINION to A. A. Keen, Com’r. Pub. Lands, on status of Chap. 
No. 90, Session Laws, 1905, and on Tights of ex-U. S. 
soldiers. rote, 

HELD: Chapter. 90: Session Laws .1905, defining 
preference rights of, ex-U.. S. soldiers, etc., an inde- 
pendent law and is not repealed by Chap. 111, Laws 
‘of 1905, 
No. 262. ‘COMMISSION OF, IRRIGATION—EXPENSES OF— WAR- 
oo RANT, FOR. 

OPINION to W. G. Sargent; Auditor, on question of authority 
to pay expenses of Board of Control, Com. of Irriga- 
tion, and authority to issue warrant to A. Seligman, 
as member thereof. 

HELD: Commission ‘has authority to incur necessary 
' expenses and warrant should issue. 

No. °263. COMMISSION, OF IRRIGATION—LEGAL SECRETARY OF. 

OPINION to Arthur Seligman, Secretary Com. of Irrigation, on 

~ « » questiqn of whether Com. of Public Lands is author- 
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ized to act as Secy. of Board of Control, Com. of Ir- 
rigation. 
HELD: Yes. ‘ 
No. 264. SCHOOL DIRECTORS—ELECTION AND APPOINTMENT 
OF—TAOS CO. 

OPINION to Supt. Public Instruction on questions relating to 
election and appointment of school directors in Dis- 
trict No. 15, Taos Co. 

HELD: Election held June, 1905, legal and valid 
election. Directors elected on that day are the legal 
officers. 

No. 265- RECORDS OF OLD SOLDIERS—FEE FOR FURNISHING. 

OPINION to Adjutant General A. P. Tarkington, on question of 
authority to charge fee for furnishing records of sol- 
diers, to private individuals. 

HELD: Fee may be charged. 


No. 266. INSURANCE .COMPANIES—TAKING OUT NEW CER- 
TIFICATES. 

OPINION to Hon. Pedro Perea, Supt. Insurance, on provisions 
of Insurance Law of 1905, with relation to taking out 
new certificates by Insurance Companies, Agents, etc. 
HELD: New certificates must be taken out by all 
companies, agents, etc., according to provisions of Sec. 
16, Insurance Act of 1905. 


‘No. 267. COUNTY COMMISSIONERS=-POWER TO REFUND— 
LIQUOR LICENSES. 

OPINION to Hon. J. M. Hervey, Dist. Atty., on authority of com- 
missioners to refund money where erroneously paid; 
on construction of law with reference to liquor licenses: 
HELD: Sec. 5, Chap. 22, Laws 1899, does not pre- 
vent commissioners from refunding money in such 
case. Where population is less than 500 license fee 
is $100. 

No. 268. SECRETARY OF TERRITORY—FEES OF. 

OPINION to J. W. Raynolds, defining construction of law in re- 
lation to Sec. 135, Chap. 79, Laws of 1905, authorizing 
Secretary to charge fee of $5 for filing “proof of pub- 
lication,” ete. 

HELD: Fee of $5 is the legal fee, as provided by 
‘above section and chapter. 
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No. 269. MOUNTED POLICE—CONTINGENT EXPENSES. 

OPINION to Governor on construction of Sections 14 and 15 of 
“An Act to organize and equip a company of mounted 
police for the Territory of New Mexico,” relating to 
contingent expenses. 

HELD: Sec. 15 of above Act holds good, and is en- 
tirely independent of Sec. 14, and the .$1,200 provided 
in Sec. 15 for contingent expenses should be allowed. 

No. 270. ' SHERIFF—MILEAGE OF. 

OPINION to Wm. G. Sargent, Auditor, on question of payment 
of mileage to sheriff in case of Territory vs. J. E. Me- 
Donald, who at the time the commitment was issued 
was in charge of Warden of Penitentiary. 

HELD: Sheriff not entitled to mileage twice in such 
case; he having been paid mileage once for bringing 
prisoner to penitentiary. 

No. 271. SCHOOL BOARDS—POWERS OF. 

OPINION to Prof. Hiram Hadley, Supt. Pub. Instruction, on 
question of authority of retiring members of school 
boards to elect teachers for ensuing year, they to serve 
under new board. 

HELD: ‘Retiring board has no such power. New 
board has absolute right to act. i 


No. 272. COMPILED SCHOOL LAWS—AUDITOR AUTHORIZED 
TO ISSUE WARRANT FOR THE PRINTING OF SAME, 
OPINION to W. G. Sargent, Auditor, on authority of Auditor to 

issue warrant for $1,250, to Supt. Pub. Instruction to 
cover cost of issuing 2,000 copies of compiled school 
laws of New Mexico. 
HELD: Warrant should issue; Sec. 2, Chap. 28, 
Laws 1903. 
No. 273. SALE OF LANDS FOR DELINQUENT TAXES—DATE OF. 
OPINION to C. V. Safford, quoting law on “date of sale of lands 
for delinquent taxes, where amount is less than $25.00.” 
HELD: Sec. 31, Page 60, Session Laws 1899, pro- 
vides on the 1st Monday of May for taxes delinquent 
on the second Monday of the previous January, and 


sale should begin on the first Monday in November for ` 


taxes delinquent on the second Monday of previous 
July. 


ANE PNAN waters” Sci as valet, ei Lk 


e a a e n a an 


aes e T oe 


20 REPORT OF ATTORNEY GENERAL. 


No. 274. COUNTY TREASURERS—SALE OF PERSONAL. PROP. 
ERTY BY. 

OPINION to J. M. Hervey, Dist. Atty., on question of authority 
of county treasurers to sell personal property for de- 
linquent taxes amounting to more than $25.00 with- 
out a judgment and without advertising, 

HELD: Not authorized to sell until after such pro- 
, posed. sale is advertised, according to provisions of 
statute under which sale is made. 

No. 275. SCHOOL DISTRICT—DIVISION OF—FUNDS OF. 

OPINION to Supt. Pub. Instruction on previsions of law touch- 
ing the division of school funds of a district, when 
such district is divided. 

HELD: Such funds should be divided or apportioned 
by county superintendent in proportion to the school 
children residing in each district. 


No. ar: RIGHTS OF .WAY .TQ.RALLROAD COMPANY—PQWER 
TO GRANT. . 

‘OPINION to Ton A. A. Keen, Com. Public Lands, on question 
as to who has power to grant rights of way over public 
lands to railroad companies, under Chap. 11, Page 928, 
C. L. of N. M., and Sec. 13, Chap. 111, Laws of 1905. 
HELD: Since passage of law of 1905, such grant 

„of right of way must come from Commissioner of Pub- 
lie Lands, " 

No. 277. _ MIMBRES VALLEY FLOOD _SUFFERERS—-APPROPRIA. 

_ ‘TION FOR. 

OPINION to J..H. Vaughn, , Treasurer, on question of authority 
to issue warrants for $2, 500, in. favor of Trustees of 

. Village of Deming, under provisions of Sec. 14, Chap. 
112, “Session Laws 1908. 

HELD: Warrant „cannot issue until beginning of 
87th Fiscal “Year,” or. “Decembér Ist, 1905. 
No. 278, TAXES—LEVY OF, FOR ‘SCHOOL PURPOSES. 
prion o. Hon. Hiram Hadley, Supt. Pub. Instruction, as to 
proper construction of Sections 1534 and 1535, ©. L. 
OT 
, ‘HELD :* , Board, of, Deea may, under Sec. 1534, 
. levy a tax, of 5 mills, and 5 mills. additional may be 
added, under amendment of March 16, 1905, upon a 
majority vote of legal taxpayers, at a regularly called 
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election for that purpose. First 5 mill levy must also 
be voted on by legal taxpayers. Levy of taxes cannot 
be legally made after third Monday in July of each 
year. ° l 

No. 279. ELECTION—SCHOOL DISTRICT—LEGALITY OF. 

OPINION to Hon. Hiram Hadley, on legality of election held in 
school district No. 28, Espanola, on first Monday June, 
1905. i 
HELD: Election illegal. Election held at two differ- 
ent places in one district, at neither of which were poll 
books, or at which the school directors, the legal judges, 
did not participate. Vacancies should be filled by ap- 
pointment by superintendent of schools. 

No. 280. INDIAN CHILDREN—ENUMERATION OF. 

OPINION to Hon. Hiram Hadley, Supt. Pub. Instruction, as to 
legality of enumeration of Indian children, the same 
as if their parents were citizens. 

HELD: Not required by statute and useless. 

No, 281. COAL OIL—INSPECTION OF, 

OPINION to Chas. E. Ross, deputy coal oil inspector, on law re- 
specting the inspection of oil bought outside the limits 
of New Mexico and brought into the territory for pri- 
vate consumption, étc. 

HELD: All oil, whether for sale or private consump- 
tion, is subject to inspection. Corporations treated as 
individuals. | 

No. 282. SELECTION OF LANDS FOR LEASING—POWERS OF 

‘BOARD OF IRRIGATION WITH RELATION TO. 

OPINION to the Honorable Board of Irrigation on question of 
authority of Board to recommend the selection of lands 
for leasing purposes. 

HIELD: Board confined in its recommendation sole- 
ly to the selection and location of lands to be watered 
by irrigation, and not directed by law to make recom- 
mendations for the leasing of other. lands named in act. 

No. 283. INSURANCE COMPANIES—LICENSE TAX ON AGENTS. 

OPINION to Hon. Pedro Perea, Supt. Insurance, on construction 
of Sec. 4143 of C. L. 797, imposing license tax of $10 
per annum on life and fire insurance agents in New 
Mexico. 

HELD: Insurance law of 1905 does not affect Sec. 


w 
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4143, C. L. 79%, requiring agents to pay license tax of 
$10 per annum. 

LIQUOR AND GAMBLING LICENSE—REGULATING 
GRANTING OF. 


OPINION to Supt. Pub. Instruction on law regulating granting 


No. 285.° 


of liquor and gambling table lincenses, etc. 

HELD: Sec. 4124 C. L. 797 fixes uniform price for 
retail liquor licenses. Sec. 1305 ©. L. 797, fixes uni- 
form tax for keeping gaming-tables. Above taxes col- 
lected by sheriff and turned over to county treasurer. 
Incorporated towns and cities have power to issue 
licenses and collect taxes for selling or giving away 
intoxicating liquors within its limits; also right to 
regulate gaming and issue license and collect tax for 
same in addition to license issued and collected by 
territory for same. Sec. 2406, C. L. 797, prvoides all 
moneys collected for licenses granted by incorporated 
town or city are to be paid to treasurer of the incor- 
poration in such manner as may be prescribed by ordi- 
nance. No statute requiring funds to be used in 
whole or in part for public schools. 


HEIRS OF EX-SOLDIER—PREFERENCE RIGHTS OF. 


OPINION to Hon. A. A. Keen, Com. Public Lands, construing 


No. 286. 


rights of heirs of ex-soldier to preference rights under 
Chap. 90; also Sec. 29, Chap. 111, Session Laws 1905, 
ete. 

HELD: Heir of ex-solder is entitled to a preference 
right to lease under Chap. 90 and also Sec. 29, Chap 
111, Session Laws 1905. 


NEW MEXICO BOARD OF PHARMACY— POWERS OF. 


OPINION to A. J. Fischer, Secy. New Mexico Board of Pharmacy, 


on questions touching powers of Board to enforce cer- 
tain resolution passed at last session of Board. 

HELD: 1. Applicant must have diploma from Col- 
lege of Pharmacy of standing, to entitle holder to 
registration by Board. 2. Need not be graduate of 
school of pharmacy, nor attendance at high school for 
any length of time, to qualify for examination. 3. 
Member of Board may examine applicants between 
meetings and may grant temporary certificate, valid 
until next meeting. Applicant need not have diploma 
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to qualify, but must show satisfactory evidence of 
fitness. 4. Applicant addicted. to use of any narcotic 
drug, or who is an habitual drunkard, not eligible to 
registration. 

No. 287. OFFICIAL BONDS—SURETY COMPANY FURNISHING— 

CHARGES BY. 

OPINION to A. M. Bergere, on construction of law regulating 

charges of surety compaines who furnish bonds for ter- 
ritorial and county officials. 
HELD: Pages 237-8, Session Laws 1905, regulates 
charges as follows: $1.50 on each $1,000 when amount 
of bond equals or exceeds sum of $300,000 and rate 
of $4.00 per $1,000 when amount of bond is less than 
$1,000. Law is silent as to what charges should. be 
made between $1,000 and $300,000. Reasonable con- 
struction would be that legislature intenđed charges 
should be from $1.50 to $4.00 per thousand after 
first $1,000 up to $300.000. 

No. 288. COUNTY TREASURER—BOND TO BE GIVEN BY. 

OPINION to C. V. Safford, Traveling Auditor, on question of 
amount of bond to be given by county treasurers, ete. 
and construing Sec. 2, Chap. 106, Laws 1905. 
HELD: Bond should be in sum equal to 25 per cent. 
of amount of all taxes collected during preceding year. 
Sec. 1538, C. L. °97, requiring treasurer to give bond 
in a sum to be fixed by superintendent of schools at 
double probable amount of school funds, received by 
him, and that in no case can such bond be for less than 
$10,000. Not repealed. 

No. 289. SUPT. OF INSURANCE—APPROPRIATION FOR EQUIP- 

PING OFFICE. 4 

OPINION to Hon. Pedro Perea, construing Sec. 11, page 316, 
Session Laws of 1905—“Appropriation of $1,200, for 
furnishing and equipping office of Superintendent of 
Insurance.” 

HELD: Appropriation can be used during present 
or next fiscal year. 


No. 290. INSURANCE COMPANY—~CHANGE OF NAME—RE- 


QUIREMENTS FOR., 
OPINION to Hon. Pedro Perea, as to what requirements are ne- 


cessary to permit an insurance company doing business 
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in New Mexico to change its name, ete. 

HELD: Company must submit its report and annual 
statement required by law in the name as changed, and 
due notice is given and note made of same on your 
books, as superintendent of insurance, all that is re- 
quired. 

No. 291. MERCANTILE COMPANY DOING BANKING BUSINESS 

IN TOWN OF LESS THAN 7,500 INHABITANTS. 

OPINION to Hon. J. W. Raynolds, Secretary of New Mexico, con- 
struing certain provisions of “An Act to permit mer- 
cantile companies and associations to do banking in 
cities and towns of less than 1,500 inhabitants, ap- 
proved March 19, 1903.” 

HELD: Certificate presented did not comply with 
requirements of statute. 

No. 292. SUPERINTENDENT OF INSURANCE—FEES OF. 

OPINION to Hon. Pedro Perea, on construction of Sec. 11, of 
Chap. 5, Session Laws of 1905, with relation to fees 
to be paid Superintendent of Insurance for filing 
papers, ete. 
HELD: Fraternal, Religious or Benevolent societies 
not required to file Articles of Incorporation or power 
of attorney or any other instrument required to be 
filed in office of Superintendent of Insurance, under 
See. 11 of Act of 1905, but must file annual statement 
of condition of such association or society, for which 
a fee of $5 may be charged. 

No. 298. SCHOOL BOARDS—POWERS—COUNTY SUPERINTEN- 

DENTS—POWERS. 

OPINION to Supt. Pub. Instruction on powers of school boards 

to employ teachers and fix their compensation, and de- 
fining powers of county superintendents with relation 
thereto. 
HELD: County Superintendent may investigate 
legality of accounts before approving; may reject war- 
rant of school directors if he deems same illegally is- 
sued; nothing to do with employment of teachers, nor 
with fixing their compensation. 

No. 294. CELESTINO ORTIZ—AUDITOR AUTHORIZED TO IS- 

SUE WARRANT TO. 

OPINION to Hon. W. G. Sargent, Auditor, authorizing issuance 

of warrant to pay “Celestino Ortiz” appropriation of 


t 
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$780.00 for services in Auditor’ s Office during the year 
1891, ete.” 

No. 295, ARMORY BOARDS—ERECTION OF BUILDINGS. 

OPINION to A. P. Tarkington, Adjutant General, on provisions 

of Chap. 53, Session Laws 1905, relating to Armory 
Boards and erection of buildings. 
HELD: Act of Congress directly approving Chapter 
53 of Session Laws of New Mexico, 1903, or some 
other Act of Congress covering the subject and remov- 
ing restrictions in Springer Act, must be passed h<fore 
bonds of the Territory could be issued for erection of 
armory buildings in Las Vegas and Albuquerque. 

No. 296. DESIGNATED DEPOSITORIES—AMOUNT OF BOND TO 

BE GIVEN BY. 

OPINION to Hon. E. F. Gallegos, with relation to amount of bond 
to be given by designated. se cana holding public 
funds. 

HELD: Bond should be given in an amount equal 
to 25 per cent of the aggregate collections for the pre- 
4 ceding year. 

No. 297. REFORM SCHOOL BOARD—SALARY OF SECRETARY. 

OPINION to Hon. J. H. Sloan, President of Reform School 
Board on question of Secretary of Board being entitled 
to salary as such officer, etc.’ 

HELD: Secretary cannot legally draw salary for ser- 
vices rendered as Secretary. 

No. 298. COMMISSIONER OF ‘PUBLIC LANDS—AUTHORITY TO 

ISSUE DEEDS. 

OPINION to Hon. A. A. Keen, Commissioner Public Lands on 
question of issuing deeds to Edward Hatton, for ter- 
ritorial lands, under terms of contract dated July 2nd, 
1902. 

HELD: Not bound to issue deeds on strength of con- 
tract; land open for disposition in usual course of pro- 
ceedings. 

No. 299. TERRITORIAL IRRIGATION ENGINEER—APPROPRI.- 

ATION FOR, 

OPINION to Hon. W. G. Sargent, Auditor, construing Sec. 14 . 
Chap. 102, Session Laws 1905, with reference to ap- 
propriation for Territorial Irrigation Engineer, ete. 
HELD: $500 amount allowed by Sec. 14, Chap. 102. 


x 
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Laws 1905, for every item of expense, except salary 
and expense of office assistants and supplies. 

No. 300. LEGAL FENCE—DEFINITION—RIGHTS OF CATTLEMEN. 

OPINION to Governor on questions pertaining to the law on 
fences, right of cattlemen, farmers, etc.; what consti- 
tutes a legal fence. 
HELD: Farmers must protect their crops, by fence 
or other means of keeping cattle and horses from en- 
tering enclosure. Where farmer has lawful fence it is 
duty of cattlemen to see that their cattle do not enter 
enclosure, otherwise cattlemen are liable for damages. 
Farmers not responsible for injuries to stock by over- 
feeding, where such stock enter enclosure. A legal 
fence is a strong, substantial enclosure, ordinarily suf- 
ficient to turn animals; not less than 4 feet high, con- 
structed of posts and planks, posts and wire, rails, poles 
pickets, stone, adobe, or other substantial material or 
of one or more of the materials specified. Sec. 152, C. 
L. 1897. 

No. 301. PUBLIC LANDS—AUTHORITY OF COMMISSIONER TO 

ISSUE DEEDS FOR. 

OPINION to Hon. A. A. Keen, Com. Public-Lands, on question 
of authority to issue deeds for territorial lands to 
Messrs. Bonham & Wadt, under Act of Congress, ap- 
proved June ist, 1896. j 
HELD: Upon payment of purchase price, provided 
such price is not below the minimum price fixed by 
Act of Congress, deeds should be issued. 

No. 302. ARTESIAN WELL—TAXATION OF—WHERE LOCATED. 


OPINION to C. V. Safford, Traveling Auditor, on the following 
question: “Is an artesian well subject to taxation, 
when not located on patented lands? 

HELD: Where owner uses water exclusively upon 
lands owned by him, exempt from taxation. Owner’ 
who does not own lands not entitled to have well exempt 
and it should be taxed as improvements. Owner who 
does not use water thereof exclusively on his land, but 
who sells or leases water, must pay tax on well to ex- 
tent of sales or rents. The words “land or lands owned 
by him, her or them”, in the act referred to imports 
in law an absolute ownership of the Jand and not a 
qualified ownership, such as occupation, lease, unpat- 
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ented homesteads and other ownership short of fee 
simple. 


No. 303. LEGAL TAXPAYER—DEFINITION OF, 


OPINION to Hon. Hiram Hadley, Supt. Public Instruction, on- 


construction of words “legal taxpayer,” as set forth 
in Sec. 1, Chap. 109, Session Laws of 1905. 
HELD: One who roides in the school district, who 
pays taxes as required by law in the district where 
an election is held for the purpose of levying or voting 
a school tax, as provided for in Sec. 1, Chap. 109, 
Laws 1905.” 

Wo. 304. GAME AND FISH—VIOLATORS OF LAW—CONFISCA- 

TION, ETC. 

OPINION to Page B. Otero, Game and Fish Warden, on question 

of authority to seize and confiscate game or fish found 
in possession ‘of violators of the law; authority on or- 
dering sale of same, etc. 
HELD: No statute authorizing seizure and sale of 
game or fish by warden or deputies, found in possession 
of violators of law. Cannot seize hides or flesh of deer 
or other game found in possession of railroad, express 
company, ete. 

No. 305. SCHOOL TEACHERS—SALARY OF WHEN CLOSED BY 

BOARD OF HEALTH. 

OPINION to Supt. Pub. Instruction touching question. regarding 

payment of school teachers, where school has been 
closed by board of directors, on order of Board of 
Health. 
HELD: “Burning down of school house, contagious 
disease breaking out among pupils, are grounds for clos- 
ing school by directors, and teacher, cannot recover com- 
pensation for services not rendered during such mis- 
fortunes. 

No. 306. “LEGAL TAXPAYER”—“MAJORITY VOTE”—CONSTRUC- 

TION. f i 

OPINION to Supt. Pub. Instruction on construction of words 
“legal taxpayer” and “majority vote? as set forth in 
Sec. t, Chap. 109, Session Laws, 1905. 


HELD: One who resides in the school district, and, 


who pays taxes as required by law in the district where 
an election is held for the purpose of levying or voting ` 
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school tax. One whose legal residence is in school dis- 
trict but who pays no taxes in said district is not a 
“legal taxpayer,’ and cannot vote at election called 
for purposes of levying school tax. “Where one is sub- 
ject to tax and does not pay it, he is not a “legal tax- 
payer.” 


COUNTY COMMISSIONERS—POWERS OF ‘BOARDS 


WITH REFERENCE TO GRANTING OF LIQUOR LI 
CENSES IN CERTAIN DISTRICTS. 


OPINION to Governor on construction of law with reference to 


authority and powers pf boards of county commission- 
ers to grant, renew and recall liquor licenses, within 
certain institutional districts, ete. 

HELD: County clerks proper persons to grant licen- 
ses for selling liquors; such clerk cannot recall or re- 
voke license after issue; unlawful for any person, com- 
pany or corporation to conduct a saloon within certain 
boundary limits of any institution named in Sec. 2, 
Chap. 115 of Session Laws, 1905. Section above ap- 
plies to all saloons; that is to say prohibits the con- 
ducting of new saloons, and prohibits the conducting 
of any saloons within the boundaries mentioned after 
their licenses expire. 


No. 308. HOMESTEAD ENTRIES AND IMP ROVEMENTS—ASSESS- 


MENT OF. 


OPINION to C: V. Safford, Traveling Auditor, construing! law 


No. 309. 


regarding assessment of homestead entries, and im- 
provements thereon for taxable purposes: 

HELD: All buildings, structures, fixtures and fences 
erected upon or affixed to land whether title has been 
acquired to said land or not, may be assessed and taxed 
but not the land of the homestead entry, if the title 
to the land has not passed out of the general govern- 
ment. ; 


GEORGE F. ALBRIGHT—AUDITOR AUTHORIZED TO 


ISSUE WARRANT. 


OPINION to Wm. G. Sargent, Auditor, on question of authority 


to issue warrant for commissions to George F. Albright 
claimant of the office of assessor of Bernalillo County. 
HELD: Tssuance of warrants held legal. 
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No. 310.. OFFICIAL BONDS—CONSTRUCTION OF. 

OPINION to C. V. Safford, Traveling Auditor, on construction 

of “An Act to provide for the furnishing of proper 
bonds of territorial and ` county officials,” approved 
March 16, 1906. 
HELD: County treasurers must designate a proper 
depository, and place the public funds therein in the 
manner pointed out by Sec. 2 ‘of Act approved March 
16, 1905, relating to bonds’ of territorial and county 
officials: ‘this should be done regardless of time when 
treasurer executed his bond. 

No. 311. TAXES—LEVY FOR SCHOOL 'PURPOSES—POWERS OF 

COUNTY COMMISSIONERS, 

OPINION to Hon. Hiram Hadley, Supt. Pub. Instruction on ques- 
tions pertaining to the levying of taxes for school pur- 
, poses and powers of county commissioners in connec- 
tion therewith. 

HELD: Levies to pay ‘interest on school boards are 
not made by Boards of Education or School Directors, 
but by Boards of County. Commissioners. 

No. 312, PRINTING OF “FLOOD SUFFERERS BONDS”—TREAS- 

+- + URER AUTHORIZED TO PAY FOR. 

OPINION to Hon. J. H. Vaughn, ‘Treasurer, on question of 

-- authority, to-issue warrant for $166.85. for printing of 
certain ,bonds as provided by “Flood Sufferers Bill,” 
later declared invalid. 

HELD: ' Territory liable and warrant should be issued 

No. 313.. GLARK M..CARRCOMMISSIONER.PUBLIG LANDS AU- 
THORIZED TO. CANCEL CONTRACT WITH. 

OPINION to Hon. A. A. Keen, Commissioner Public Lands, on 

question of authority to cancel contract with Clark M. 
' Carr, after the provisions of same have been violated 


ce - by said Carr. 
i HELD: Contract should be canceled, as contract was 
violated. 


No. 314. TERRITORIAL IRRIGATION ENGINEER—POWERS OF. 

OPINION to D. M. White, Territorial Irrigation Engineer, on 

l construction of Sec. 16, Chap. 102, Laws 1905, with 
relation to power of Irrigation Engineer, to “approve | 

7 applications’ for permits | to  appropriatd: ‘water and to 
issue Torus therefor”? 4H 
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HELD: Commission of Irrigation or Board of Con- 
trol only have such powers. 

No. 315. TAXES—LEVYING OF—SPECIAL LEVY, ETC. 

OPINION to Hon. Hiram Hadley; Supt. Pub. Instruction, on 
questions pertaining to, the levying of taxes, special 
levy and construction of Sec. 1547 of the Compiled 
Laws of 1897. 
HELD: Property cannot be assessed at two values— 
one for special levy and another for general levy. 
County assessor shall provide each board of district 
directors with copy of lists of taxable property. 2. 
Assessor should visit district and assess property. If 
boundaries of district have been determined and 
marked as required and assessor has furnished board 
of directors with list of taxable property of district, spe- 
cial tax may be levied and collected on assumption that 
law has been complied with as far as assessor is con- 
cerned. 3. Assessor allowed 4 per cent upon all moneys 
collected upon assessments made by him and no more 
under any circumstnees whatever, to bë paid out of 
moneys collected on assessments. No compensation al- 
lowed assessor for visiting school districts and making 
assessments of property for special levy. 

No. 316. INDIAN—RIGHT TO VOTE AT GENERAL ELECTION. 

OPINION on question: Is a Pueblo Indian a legal voter at general 
elections: 
HELD: No.—Sec. 1678, ©. L. 97. 

No. 317. ITINERANT VENDORS==-MUST HAVE LICENSE. 

OPINON to Floersheim Mercantile Company on the construction 
of the law with relation to itinerant vendors; when 
license is necessary ; what merchandise he can sell with- 
out license, etc. 
HELD: Agent or representative taking orders from 
individual purchasers, who ate not theinselves dealers 
in merchandise, other than maps, books, newspapers, 
fuel, fruits or domestic machinery, and then sends order 
to his firm in city, who ship same to agent or represen- 
tative, and he delivers order ta purchaser, is a pedalei 
within the statute and must have license. 

No. 318. INSURANCE—CAPITOL BUILDING FURNITURE TO BE 

INSURED BY. : 
OPINION to A. B. Renehan, Acting Chairman Capitol Custodian 


REPORT OF ATTORNEY GENERAL.. 31 


Commission, on questions pertaining to the insur- 
ance of the furniture, etc., of Capitol Blilding. 

HELD: As law now stands Superintendent of In- 
surance is the proper person to place imsurance on 
building and furniture. 2. Having above authority 
he may contract for such insurance and draw warrant 
on Auditor for such insurance placed on building and 
furniture, out of appropriation made for that purpose. 


No. 319. SHERIFF—NOT ENTITLED TO MILEAGE WHERE PRIS. 


ONER ESCAPES, 


OPINION to Hon. W. G. Sargent, Auditor, on authority to issue 


No. 320. 
‘OPINION to Hon. J. H. Sloan, Supt. Insurance, on construction - 


‘No. 321. 


warrant in favor of sheriff of Roosevelt County, ‘for 
mileage, where prisoner escapes and therefore is not 
delivered to officials at penitentiary. 

HELD: Prisoner not having been delivered to custo- 
dy of officials at penitentiary, he is not entitled to 
draw any mileage, expenses or per diem, so far as they 
relate to prisoner who was not delivered to penitentiary 
authorities. 


INSURANCE—PREMIUMS—CONSTRUCTION OF. 


of Sec. 11, Chap. 5, Session Laws 1905, with relation 
to claim for over-payment on premiums by Missouri 
Life Insurance Company. 

HELD: Claim of above company that it paid two per 
cent on gross amount of its premiums received between 
Dec. 31, 1904, and Dec. 31, 1905; that it should not 
be held. liable for same from Dec. 31, 1904, to May 
9th, 1905, and requesting return of that amount. 
HELD: Liable for entire period from Dec. 31, 1904, 
to Dec. 31, 1905. 


PROBATE CLERKS--FEES ALLOWED FOR RECORD- 


ING, ETC. 


OPINION i Hon. Max. Frost, on construction of Sections 778, 


780, and 1769, of- the Compiled Lasw of 1897, with 
relation to fees allowed Probate Clerks for recording 


ete. 


for recording contracts, agreements, power of attoritey. 


etc., not “of ordinary form.” Sec. 780, C. DL. 97. Or- 


dinary papers, such as deeds, mortgages, etc., $1.50 
for each instrument. 


HELD: Probate Clerks allowed 10c per 100 words 


’ 
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No. 322, GOVERNOR—POWERS OF, TO GRANT PARDON, ETC. 

OPINION to Hon. H. J. Hagerman, Governor, on powers of Gov- 
ernor to grant conditional pardons and to commute 
sentences imposed by the courts of New Mexico. 
HELD: Governor has power to grant conditional 
pardon ; also power to commute or mitigate sentence. 


No. 323. SCHOOL WARRANT—PAYMENT OF, OUT OF GENERAL 
SCHOOL FUND. 

OPINION to Hon. Hiram Hadley, Supt. Pub. Instruction, on 
construction of Sec. 99, ©. L. 79%, and on questions 
pertaining to the payment of school warrant out of gen- 
eral school fund, ete. 

HELD: 1. Funds of one fiscal year cannot be 
used for payment of indebtedness of another fiscal year. 
The same rule applies to teachers’ salaries. 2. Clerk 
of school district is compelled to collect poll tax for his 
district and deliberate failure to so do subjects him to 
mandamus proceedings to compel him to do his duty. 
3. School board not liable for default of county treas- 

. urer.. If, school board, issued warrant on treasurer for 
indebtedness that should have been paid out of fund 
of another year, both school board and treasurer liable 
to fine and imprisonment, under Sec. 299, CG. L. 797, and 
as accounting by freasurer for moneys paid him with 
warrant which he paid, but should not have paid would 
not be proper accounting, he is liable for amount on 
his bond. 4. Teacher cannot legally quit teaching 
school during term of contract to attend Institute. 
Contract to teach being teacher’s excuse for non-at- 
tendance at Institute County Superintendent and Ter- 
ritorial Board of Education must decide whether such 
excuse. is sufficient, 5., Where school directors accept 
services of teacher, rendered in good. faith, although 
not provided with certificate of attendance from nor- 
mal school, district liable ‘for the pay for such ser- 
vices. 


~ No. 324. TERRITORY—INSURANCE LAWS—MONEYS DUE FIRE 
DEPARTMENTS FROM TERRITORY. ' 

OPINION to Hon. J. H. Sloan, Supt: Insurance, on construction 
of Sec: 2132, C. L.’97, nd Sec. 12, of Insurance Laws 
with ‘relation to moneys ig fire cepamunent: from 
Territory. 


HELD: ‘Territorial Treasurer having sufficient funds 
to pay various fire departments amount received by 
such fire departments under Sec. 2132, during year 
1904, and also to pay amounts due for current year, 
then he is not only permitted, but required under the 
law, to pay same. 


No. 325. CO. SUPT. OF SCHOOLS—APPROVAL OF WARRANTS 
ISSUED BY SCHOOL DIRECTORS. 

OPINION to Supt. Pub. Instruction on autority of county super- 

intendent of school to approve warrants issued by school 
directors of Dist. No. 11 of San Juan County. 
HELD: Where warrants are issued for indebtedness 
contracted in one year, and there are not sufficient 
funds in hands of treasurer for that year to pay same. 
they cannot be paid out of funds belonging to another 
year. If enough money should afterwards be collected 
for the current year in which debt was contracted, then 
the moneys so collected should be distributed pro rata 
among such creditors having such indebtedness. If 
there never is collected sufficient moneys to pay said 
indebtedness, then the same shall be void. 


No. 326. PECOS RIVER—APPROPRIATION OF WATERS FROM 
TRIBUTARY TO. 

OPINION to Hon. D. M. White, Territorial Irrigation Engineer, 
on questions relative to appropriation of waters from a 
tributary to the Pecos River, etc. 

HELD: U. S. Government appropriates water in 
sdme manner as an individual. 

“No. 327. CERTIFICATES AND AFFIDAVITS—EXECUTION OF. 

OPINION to J. W. Raynolds, Secretary of New Mexico, on con- 

l ‘ struction of Sec. 30, Chap. 79, Session Laws 1905, 
with relation to execution of certificates and affidavits, 
HELD: Signature of President should be personal; 
in absence of President, Vice President is authorized 
to sign as such officer; if company has no vice president 
at meeting of stockholders to take action on extension 
of corporate existence by-laws could be amended to 
provide for a vice president and that officer could be 
elected. He would then have authority to execute cer- 
tificates and affidavits mentioned in said action. 
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No. 328.SHEEP SANITARY BOARD—APPOINTMENT OF MEMBERS. 
OPINION to Hon. H. J. Hagerman, Governor, on construction of 
law with reference to appointment of members of 
Sheep Sanitary Board, in certain districts. 
HELD: Board limited to five members, and Gover- 
nor has no power to appoint additional members. 


No. 329. EXPRESS COMPANIES— RETURNS MADE BY-—FORM 
OF RETURN. 

OPINION to Hon. W. G. Sargent, Auditor, on construction of 
law with relation to the returns made by express com- 
panies and citing form of return to be made, ete. 
HELD: Statement show should the entire receipts 
for business done within territory of each agent of such 
company doing business in the territory for year next 
preceding April ist, for and on account of such com- 
pany, including its proportion of gross receipts for 
business done by company in connection with other _ 
companies, and verification should be as broad as 
statute. 


No. 330.ASSIGNMENT OF LEASE—AUTHORITY OF COMMISSION. 
ER TO FILE AND APPROVE, WITHOUT SUBMITTING 
TO SECRETARY OF INTERIOR. 

OPINION to Hon. A. A. Keen, Commissioner Public Lands, on 
authority to accept and file and approve assignment 
of lease without first submitting the same to Sry, 
of Interior, for approval. 

HELD: Secretary of Interior must pass upon each 


separate assignment. 


No. 331. NEW MEXICO CORPORATION—HOLDING STOCKHOLD. 
ERS’ MEETING WITHOUT LIMITS OF NEW MEXICO. 
OPINION to Hon. J. W. Raynolds, Secretary, on legality of a 
stockholders’ meeting of a corporation organized under 
laws of New Mexico, held without the limits of New 

Mexico: 

HELD: Rights of corporations organized or doing 
business in New Mexico before passage of Sec. 134, 
Chap. 79, Laws of 1905, are not affected by that Chap- 
ter. Sec. 420, OC. L. 797, provides that stockholders 
meetings for electing direcotrs annually may be -held 
at such time and place as shall be directed by by-laws 
. of company. Under this law, if by-laws provided 
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stockholders meeting might be held outside territory, 
it would be legal, and where by-laws provided tris holds 
good as to all corporations organized up to the date of 
the passage of Chap. 79, Laws of 1905. Corporation 
chartered in several states, may hold stockholders’ 
meetings in any one of them legally. 


No. 332. COM’R PUBLIC LANDS—POWERS TO GRANT RIGHT OF 
WAY OVER TERRITORIAL LANDS TO RAIROAD COMPANIES. ` 
OPINION to Hon. A. A. Keen, Commissioner Public Lands, on 
extent of powers of. Commissioner to grant right of way 
over territorial lands to railroad companies. 
HELD: Commissioner has power. 


No. 333. SCHOOL BUILDINGS—ISSUE OF ‘BONDS FOR ENLARG- 
ING—AUTHORITY OF SCHOOL BOARD TO ISSUE A 
TEN MILL LEVY. 

OPINION to Supt. Pub. Instruction, on questions pertaining to 
, the issue of bonds for the enlarging of buildings, etc. 
HELD: School district cannot become indebted in i 
any manner or for any purpose to amount in aggregate 
exceeding 4 per cent on value of taxable property in 
district. Town board of education in incorporated 
town authorized to make levies as follows: 5 mills may 
be levied by board of education, approved by town 
trustee; an additional levy of 5 mills may be made by 
boards of education on majority vote of legal taxpay- 
ers of school district at regularly called election for 
the purpose; 7 1-2 mills may be levied by district 
board, which levy shall be voted on by qualified voters 
of district, if concurred in by majority of such voters— 
to be used as a sinking fund for payment of outstand- | 
` ing bonds and for enlarging school houses, or for 

building additional school buildings. 


No. 334. LEVYING OF TAX FOR SCHOOL PURPOSES—DONA 
i ANA COUNTY. 
OPINION to Supt. Pub. Instruction on questions pertaining to - | 
the levying of an additional five mills for school pur- ; 
poses in School District No. 4, Dona Ana County. | 
HELD: Directors must hold election for additional 
levy. : 
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No. 335. COM’R PUBLIC LANDS—VALIDITY OF CONTRACT EN- 
TERED INTO WITH N. M. AND A, R. BURKDALL. 
GEEN ION to Governor, on questions touching validity of contract 
entered into between the Com’r. of Pub. Lands of N. 
M. and A. R. Burkdall and A. R. Burkdall, and later 
assigned to tbe Rio Mimbres Irrigation Company. 
HELD: Contracts approved.as to form and legality. 


No. 336. U. S. LAND COMMISSION—SALARY OF SECRETARY. 
OPINION to Hon. A. A. Keen, Com’r. Public Lands, on his legal 
right to accept compensation as ex-officio Secretary of 
the U. S. Land Commission. 
HELD: Not entitled to salary as secretary. May ac- 
cept compensation for doing clerical work outside duties 


of Secretary, is in judgment of Board entitled to com- 
pensation. 


No. 337. FOREIGN CORPORATIONS—FILING OR CHARTER OF 
ARTICLES. s 

OPINION to Hon. J. W. Raynolds, Secretary, on question of 
whether foreign corporations, poerating in New Mexico 
are required under the laws of New Mexico to file char- 
ter or articles of incorporation in the office of Secre- 
tary. 
HELD: Foreign railroad corporations operating in 
New Mexico, must file articles with Secretary before 
doing business. 


No. 338. TRAVELING AUDITOR—DUTIES—AUDITOR PUBLIC AC- 
COUNTS—DUTIES, 

OPINION to Hon. C. V. Safford, Traveling Auditor, on duties of 
that officer in conjunction with duties of Auditor of 
Public Accounts, and construing Chap. 54, Laws 1903, 
and Sec. 2591, ©. L. 797. 
HELD: Sec. 2591, C. L. 797, and Chap. 54, Laws 703, 
both operative. Duties imposed on Traveling Auditor 
do not lessen duties of Auditor of Public Acounts. 


No. 339. DISTRICT ATTORNEY—SALARY OF. 

OPINION to Hon. W. G. Sargent, Auditor, on question as to when 
salary of H. A. Wolford, as District Attorney, com- 
mences. 


HELD: From date of taking oath of office. 
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No. 340. CENSUS—AMOUNT TO BE PAID FOR LIQUOR LICENSES. 
OPINION to Superintendent of Public Instruction, on what enum- 


eration or census amount to be paid for liquor licenses, 
is based. 

HELD: Last preceding U. S. Census, unless county 
commissioners or mayor, town or council, or town or 
city trustees have had a new census taken for precincts, 
or towns, villages or cities. 


No. 341. MATURED TIMBER—DISPOSITION OF MONEYS DE- 


RIVED FROM SALE. 


OPINION to Hon. A. A. Keen, Com’r Public Lands, on what 


- No. 342, 


fund should be credited with moneys derived from the 
sale of large growth, down and matured timber taken 
from lands granted by the U. 8. to oe Territory. 
HELD: Income fund. 


TERRITORIAL IRRIGATION ENGINEER—APPROPRI- 
ATION FOR, 


OPINION to Hon. D. M. White, Territorial Irrigation Engineer, 


on construction of Sec. 14, Chap. 102, Laws of 1905. 
touching appropriation of $500.00 for railroad fare, 
ete. 

HELD: Expenses other than office assistants and 
supplies, limited to $500.00. 


No. 343. GAME WARDEN-—PUBLIC STREAM—DEFINITION—FISH 


TAKEN FROM. 


OPINION to Hon. W. E. Griffin, Game Warden, on construction 


w 


of Sec. 4, Chap. 48, Laws 1905, and Sec. 10, Chap. 48, 
Laws 1903; also Sec. 5, Chap. 51, Laws 1905. 

HELD: 1. Public streams and waters as mentioned 
in Sec. 4, Chap. 48, Laws 1903, are those springs, 
rivers and currents of water. flowing from natural 


‘sources, and those bodies of water supplied from natu- 


ral sources, as distinguished from artificial lakes, 
ponds or reservoirs, supplied from wells or by damming 
up natural springs on private lands. 2. No differ- 


ence would be made by fact that such lake was fed by 


stream or springs containing game fish—except it would 
make it a public body of water within the intent of the 
statute. 3. Person owning private lake or pond 
would. be entitled to sell privilege of taking game fish 


therefrom, with hook and line, in excess of number 
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of pounds as provided by Sec. 10, Chap. 48, Laws 1903. 
if such lake is not supplied from a public stream con- 
taining game fish. 4. Person having private lake 
or reservoir and: stocks same with game fisr and such 
lake is not connected with public stream originally 
having game fish therein, fish contained in such lake 
are his absolute property, and above act does not apply 
to any but public streams or waters of territory. 


Noo. 344. ANNUAL LEVY—SPECIAL LEVY—POWERS OF SCHOOL. 


‘BOARD. 


OPINION to Supt. Pub. Instruction, on construction of Sec. 3719, 


No. 345. 


380, 381, 1534, 1535, 1541, 1542, and 1543, O. L. ‘97; 
also Chap. 74, Laws 1905. 

HELD: School district shall not become indebted for 
any purpose to an extent greater than | per cent of 
assessed valuation. 2. In cities and incorporated 
towns Board of Education has authority to make levy 
of five mills without submitting question to people. In 
district other than cities and towns I am of opinion , 
that additional levy can be made only upon submission 
of question to people. 


NEW SCHOOL DISTRICT—DIVISION OF FUNDS AND 


EQUIPMENT. 


OPINION to Supt. Pub. Instruction on questions touching status 


of School District 16, Otero Co., with relation o 
newly incorporated town of Orogrande, and as to wheth- 
er newly incorporated town created a separate and dis- 
tinct school district, ete. 

HELD: Upon incorporation of a portion of school 
district as town that portion lying within limits of the 
town shall henceforth be separate school district, pro- 
vided remainder of district contains 50 school children. 
If it does not then entire district would come under 
supervision of Board of Education of the town as pro- 
vided by Sec. 1563 C. L. 797. If bonds have not been 
voted then it is duty of directors of old district and 
Board of Education of town to make equitable division 
of both assets and liabilities. 2. New district, of Oro- 
grande may create indebtedness by voting bonds for 
new school house up to 4 per cent of assessed value of 
property of town; that is with debt it now has by as- 
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suming its portion of debt of old district, it may in- 
crease debt until it reached above limitation. ` 

No. 346. UNITED STATES ‘BANK: & TRUST COMPANY— 

i BRANCH AT TAOS. 
OPINION to C. V. Safford, Traveling Auditor, on construction 
_ of law with reference to branch office of U. S. Bank & 

Trust Co., opened and doing business at Taos, N. M., 
and quoting Sec. 245 C. L. 797. 
HELD: Not authorized to conduct branch. 


No. 347. COUNTY TREASURERS—DUTIES OF—CO. COMMIS- 
SIONERS CAN AND MUST COMPEL PERFORMANCE 
OF DUTY. 


OPINION to Hon. C. V. Safford, Traveling Auditor, on construc- 
tion of Sec. 2, Chap. 106, Laws of 1905, touching the 
duties of county treasurers with relation to depositories 
holding public funds. 

HELD: County Treasurers must designate depository 
for deposit and safe-keeping of public funds and they 
shall certify name of such depository to Traveling Au- 
ditor. Failing to comply with the law, the treasurers 
may be proceeded against by county commissioners to 
compel them to do their duty. 


No. 348. QUO WARRANTO—APPLICATION FOR USE OF ATTY. 
GENERAL NAME. 
OPINION on question of allowing use of official title of Atty. 
General in quo warranto proceedings in the relation of 
F. W. Myers vs. E. M. Sanjule, et al. Authority grant- 
ed July 17, 1906. 


No. 349. QUO WARRANTO— NAME OF ATTORNEY GENERAL 
i REQUESTED. 

OPINION on question of allowing an information in the nature 
of quo warranto to be filed in the relation of F. W. 
Myers, vs. E. M. Sanjule, et al. 
HELD: Sufficient reasons shown to justify granting 
use of name of Atty. Gen. 


No, 350. CAPITOL BUILDING—INSURANCE OF FURNITURE OF. 


OPINION touching insurance of furniture of Capitol Building, 
upholding opinion rendered by Hon. G. W. Prichard to 
A. B. Renehan on same question. 
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No. 351. VENDOR OF DRUGS, NOSTRUM, OINTMENT, ETC.— 
DEFINITION, 

OPINION to Dr. B. D. Black, Secy. Bd. of Health, on the inter- 
pretation of Sec. 8, Chap. £0, Session Laws, 1903. 
HELD: Vendor in this section means one who is in 
the business of selling drugs, nostrums, ointment, ete., 
as distinguished from one who should sell some drug. 
nostrum or ointment incidentally. Vendor must pay 
license fee of $100. Penalty for failure to do so: $100. 


fine and imprisonment. 


No. 352, SCHOOL BOARD—POWERS TO SELL PRESENT SCHOOL 
HOUSE, ETC. 

` OPINION to W. F. Dougherty, Chairman Board School Directors, 

District No. 12, Raton, N. M., regarding powers to 

sell present school house and grounds and erect new 

building and exchange present site for new one. 


No. 353. ELEPHANT BUTTE WATER USERS’ ASS’N—APPRO- 
PRIATION FOR. 

OPINION to Hon. A. A. Keen, Com’r Public Lands, on the con- 

struction of Chap. 57, Laws of 1905, touching appro- 


priation of $2,500 to Elephant Butte Water Users 
Association. 


HELD: That Legislature acted within the scope of 


its authority under Act of Congress approved June 
21st, 1898. 


No. 354. CO. SCHOOL SUPT.—APPROVAL OF SCHOOL WAR: 
RANTS BY. 

OPINION to Prof. Hiram Hadley, Supt. Pub. Instruction, on 
construction of Chap. 37, Sec. 2, Laws 1903, regarding 
approval of warrants by ecanty superintendent’ before 
being honored by treasurer. 

HELD: County Supt. should RE DEOve warrants be- 


fore being honored- by treasurer. 


No. 355. SCHOOL TEACHER’S SALARY—WHEN PAYMENT CAN 
BE MADE. 

OPINION to Supt. Pub. Instruction on the construction of Sec. 
299, C. L. 97 with relation to the payment of teachers’ 
salaries, ete. 

HELD: The Bateman Act is in force relative to pay- 
ment of salaries of school teachers. 


F 
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No. 356. INSURANCE COMMISSIONER—FEES FOR FILING 
CHARTER, ETC. 

OPINION to Hon. J. H. Sloan, Supt. Insurance, on construction 
‚of Sec. 11, of Chap. 5, Laws 1905, touching fees to be 

charged for filing Articles of Incorporation, Charter, 
ete. 
HELD: Following fees allowed by law: $50 for filing 
power of attorney; $50 for filing articles of incorpora- 
tion and $50 for filing copy of charter or deed of set- 
tlement, and examination thereof. 

No. 357. TERRITORIAL INSTITUTIONS—APPROPRIATIONS FOR« 

OPINION to Hon. W. G. Sargent, Territorial Auditor, on con- 
struction of Section 6, Chap. 108, Lwas of 1903, touch- 
ing appropriations for territorial institutions. 
HELD: Where surplus remains in any particular 
fund at end of fiscal year, the same shall be transferred 
by territorial treasurer to credit of same fund for fol- 
lowing fiscal year. 

No. 358. SCHOOL DISTRICT—COLLECTION POLL TAX—ELIGI- 

BLE VOTER AT. 

OPINION to M. A. Depuy, on construction of the words “able- 
bodied,” as used ïn Sec. 1549 C. L. 797, ete. 

HELD: Term “able-bodied” imports an absence of 


those palpable and visible defects which evidently in- 


capacitate person from performing ordinary manual 
labor. 2. Where new district are formed, those liv- 
ing in new district pay poll tax to new district. If they 
have already paid for this year old district should turn 
tax over to new district. 3. Duty of school district 
clerk to bring suit for collection of poll tax. If he does 
not do so he may be compelled by ‘law to do so. 4. 
In event suit is brought and district loses case, district 
would have to pay costs out of district funds. 5. 
Legal voters, residing and paying taxes in said district 
shall be qualified to vote at said election. Those resid- 
ing in district not having taxable property must pay 
poll tax to entitle them to vote. 

No. 359. TERRITORIAL AND CHARITABLE INSTITUTIONS—AP. 

PROPRIATIONS. 


OPINION to Hon. W. G. Sargent, Auditor, on matters touching | 
the appropriation for territorial ani charitable insti- . 


tutions. 
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HELD: Any balances remaining at end of current 
fiscal year may be used in succeeding fiscal year, togetxe 
with appropriation for that year. 

No. 360. HOMESTEAD ENTRY—WHEN ENTRYMAN ENTITLED 

TO VOTE. 
OPINION on question of whether the date of filing a homestead 
. entry—if same was filed six months prior to an elec- 

tion—would entitle the entryman to legal residence, ; 
and right to vote. 
HELD: Date of actually establishing residence on 
land would be date from which his residence would be- 
gin to run and fact of his establishing residence within 
sıx months would not relate back to date of filing, so as 
to make him a resident. 

No. 361. TERRITORIAL BANKS—CAPITAL STOCK—NOT PAID UP, 


OPINION to Hon. C. V. Safford, Traveling Auditor, on construc- 

tion of Sce. 244, C. L. 79%, relating to the carrying on of 
the banking business, also construing Chap. 40, Laws 
1899, in relation thereto. 
HELD: Where Territorial banks fail to comply with 
Sections 244 and 260 requiring the total capital stock 
to be paid up within one year from date of incorpora- 
tion charter may be revoked. Violations should be 
reported to Attorney Gencral’s office, and quo warranto 
proceedings will issue. 


.No. 362. " SCHOOL OF MINES—U. S. GEOLOGICAL SURVEY—AP.- 
PROPRIATION. 

OPINION to Hon. W. G. Sargent, Auditor, on questions relating 
to appropriation made by Legislature of 1905, for pub- 
lication of U. S. Geological Survey reports, to be ex- 

: pended under direction of School of Mines. 
HELD: Auditor should require receipted bill cover- 
ing previous disbursements before issuing warrant. 


Ne. 363. COMMISSIONER PUBLIC LANDS—PAYMENT OF TRAV- 
ELING EXPENSES. 

OPINION to Hon. W. G. Sargent, Auditor, construing See. 8, 
Chap. 3, Laws, 1905, with relation to payment of trav- 
eling expenses of Commissioner of Public Landa, while 
deasal in the selection and location of lards, eic. 
HELD: Vouchers should be issued for expenses of 
Commissioner, according to above section and chapter. 
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Should selections be made for reservoirs and irriga- 
tion purposes under Act of 1898 expenses should be 
paid out of fund derived from sale of lands or leasing | 
thereof that were selected for reservoir and irrigation 
purposes. | 

No. 364. HOME, FIRE & MARINE INS. CO.—DEPOSIT OF $10,000. 

STATUS. 

OPINION to J. H. Sloan, Supt. Insurnce, on status of $10,000 
deposited with Territorial Treasurer by Home, Fire 
and Marine Insurance Company, etc. 
HELD: Deposit held in trust by treasurer for benefit 
and security of policy holders residing in New Mexico. : 
It is not an asset of corapany until all liabilities to 
policy-holders of New Mexico are paid. 2. Supt. of 
Insurance cannot re-insure policy-holders of Home, 
Fire and Mrine Ins. Co., and draw on treasurer for 
payment of such re-insurance. 3. Fund being in 
hands of treasurer, not subject to garnishment. 

No. 365. EL CAMINO REAL—SUPPLIES FURNISHED BY PENI 

TENTIARY—WHAT FUND TO BE CHARGED TO. 

OPINION to Capt. Arthur Trelford, Supt. Penitentiary, constru- 
-ing Chap. 7, Laws of 1905, with relation to supplies 
furnished by penitentiary store house, for construction 
of “El Camino’ Real” and to what fund same should be 
charged. 
HELD: Should be charged to “El Camino Real” 
fund. : 

No. 366. INSURANCE COMPANY— ILLEGAL PRACTICE—DUTY 

OF SUPERINTENDENT OF INSURANCE, 

OPINION to Hon. J. H. Sloan, Supt. Insurance, touching the 

transactions of the State Life Insurance Company ct 
~ indiana, and the Life Underwriters Agency Company 4 | 
i 


4 


of Colorado, and the powers of the Supt. of Insurance 
to investigate, etc. 

D: Investigation should be made by Superinten- 
dent and report made to office Attorney General. Con- 
sent of Governor must first be had. 

No. 367, “HEAD OF A FAMILY”’—DEFINITION. ; 3 
OPINION on the construction of Chap. 27, Laws of 1905, and ff 
designating the.meaning of the phrase “Head of a 
Family,” in connection therewith. 
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HELD: “Head of a family” means the head and sup- 
port of at least a collection of persons. It may be 
children or it may be dependent relatives, but they 
must be living together under such circumstances or 
conditions that head is under either a legal or natural 
_ obligation to support the other members, and that such 
other members are dependent upon him for support. 
No. 368. LEVYING AND COLLECTION OF TAXES—ENFORCE- 
MENT THEREOF. 


OPINION on construction of the law with respect to levy and col- 
lection of taxes and advising course to pursue for the 
enforcement thereof. f 
HELD: 1. Have County Surveyor determine boun- 
daries of district; then have assessor, or preferably the 
collector, of the county, proceed to extend the levies ' 
for present and past years against property found to 
be within district and which has not had said special 
levies exended against it. (Sec. 4055 and 4056 C. L. 
97.) Should that officer refuse to extend such levies 
he may be compelled to act by writ of mandamus. 

No. 369. NEW MEXICO MILITARY INSTITUTE—VACANCIES— 

POWER OF GOVERNOR. 

OPINION to Governor relative to his power to fill vacancies to the 

New Mexico Military Institute, where the district has 
no representative in the legislature—this condition 
arising by reason of death of member. 
HELD: Upon notice from President or Superinten- 
dent of Institute that vacancy occurs, and district hav- 
ing no representative, Governor has full power to fill 
vacancy. 

No. 370. APPORTIONMENT—POWER OF GOVERNOR TO ORDER. 

OPINION to Hon. H. J. Hagerman, Governor, on the question of 
power of Chief Executive to order reapportionment of 
territory for legislative purposes. 

HELD: Governor has such power. 

No. 371. SCHOOL. DIRECTORS—EXTENSION OF LEVY MADE BY. 

OPINION to Hon. C. V. Safford, Traveling Auditor, on questions 
pertaining to the extension of levy made by the direc- 
tors of school district No. 2 of Chaves County. 

HELD: Permissible to extend levy on assessment 
rolls at this time, as law providing timé for making 
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levy and certification thereof would be directory and 
a compliance therewith could be at a time after the 
time limited by statute. This causes considerable 
work to be done, as assessment rolls have been com- 
pleted, and you will have to return assessment roll, 
that has been filed in your office, to assessor that he may 
make the extension on both rolls. 


No. 372. COAL OIL—INSPECTION OF—DUTIES OF INSPECTOR 
OPINION to Hon. Harold Hurd, Deputy Oil Inspector on con- 
` struction of words “For sale or use” as used in coal oi} 
inspection law of New Mexico. 
HELD: All oil must be inspected, whether brought 
into territory for sale or use of importer for domestic 
or business purposes. Being in sealed packages does 
not relieve importer from having same inspected. 


No. 373. COUNTY SUPERINTENDENT—CAN HE LEGALLY TEACH 

i SCHOOL AND DRAW PUBLIC MONEYS FOR SAME. 

OPINION to Hon. Hiram Hadley, Supt. Pub. Instruction on 
question of whether a County School Superintendent 
of Schools can be employed, to teach school and draw 
public moneys for the same, during his term of service 
as superintendent, in county in which he resides? 
HELD: Yes. 

No. 374. CO. COMMISSIONERS—REMOVAL OF—NEW APPOINT- 

| EES—TERM OF. 

OPINION to Hon. M. C. Mechem, District Attorney, on question 

of whether Commissioners recently appointed to fill out 
term of Commissioners recently removed in Quay Coun- 
County, should fill out unexpired term of their prede- 
Cessors. 
HELD: Appointees will serve out unexpired term for 
which their predecessors were elected, unless -there be 
‘limitations in the appointment itself. 

No. 375. CONVENT SISTERS—TEACHING PUBLIC SCHOOL— 

PROVISO. 

OPINION on legibility of Convent Sisters to teach public school 
in building where Parochial School is taught. 

HELD: Yes. But Sisters must be regularly licensed 
and school must remain under control of regular direc-. 
tors and County Superintendent of Schools. 
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No. 376. COUNTY SCHOOL SUPT.—ELIGIBILITY OF FEMALE TO 
HOLD OFFICE. 
OPINION to Hon. Hiram Hadley, Sput. Pub. Instruction, on 
question of whether female is eligible to hold office of 
County Superintendent of schools? 
HELD: No. ! 
No. 377. FORT BAYARD—PATIENTS AT, NOT LEGAL VOTERS. 


OPINION on question of eligibility of patients at Fort Bayard to 
be registered as legal voters. 


HELD: No. 


No. 378. BALLOT—PRINTING AND FORM OF—CANDIDATES. 

OPINION to Hon. W. B. Childers, Members Statehood Com., 
pertaining to the printing and form of ballot at the 
forthcoming election and what candidates should ap- 
pear on same. 
HELD: Names of candidates for Reigate to the Con- 
stitutional Convention, and statehood question can 
be printed on same ballot used ‘for election of county 
and territorial officials. Nothing to prevent use of 
separate ballot for statehood question. Ballots should 
be uniform size in each county. 

No. 379. 'PENITENTIARY—FUND TO BE CREDITED WITH 
MONEYS PAID TO TERRITORY BY H. O. BURSUM, EX-SUPT, 
OPINION to Hon. J. H. Vaughn, Treasurer, regarding fund which 
should be credited with moneys recenlty paid into the 
Territory by H. O. Bursum, late Superintendent of the 

Penitentiary. 
HELD: ‘To be credited to “Convicts’ Earnings Fund.” 

No. 380. STATEHOOD QUESTION—MARKING OF BALLOTS, ETC. 

OPINION to Hon. C. V. Safford, Traveling Auditor, on questions 
pertaining to ‘the marking of ballots on election day, 
with regard to the Statehood question. 

HELD: If voter neglects to cross either the “yes” or 
“no” on his ballot with reference to statehood. his vote 
would not count either for or against. 

No. 381. ELECTION DAY—REPRESENTATION ALLOWED CON- 

TENDING PARTIES, ETC. 

OPINION to Hon. W. B. Childers, Chairman Joint Statehood 
Committee, on matters pertaining to representation al- 
lowed contending parties at polls on election day, and 
manner of counting the vote, etc. 
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HELD: Challenger for each political party allowed 
and if he desires to- remain on inside of room with 
judges and clerks he would be entitled so to do. 2. 
Representative of either side—that is either political 
party—or a representative of either side of Joint State- 
hood. question may be present at the place where votes 
are counted and may inspect count while it proceeds. 

No. 382. NEW ELECTION PRECINCTS—CREATION OF, BY COUN- 

TY COMMISSIONERS. 

OPINION to Hon. J. M. Hervey, District Attorney, on question’ 
of authority of County Commissioners to create new 
election precincts. 

HELD: Authority vested in Commissioners. Sec. — 
Chap. 84, Session Laws, 1897. 
No. 388. PATENT MEDICINES—SALE OF BY MERCHANTS 
OTHER THAN DRUGGISTS. 

OPINION to Hon. B. D. Black, Sec’y. Board of Health, on con- 
struction of Sec. 8, Chap. 40, S. L. 1903, relating to 
the sale of patent medicines by merchants other than 
druggists, regularly licensed. 

HELD: Sec. 8, Chap. 40, Session Laws, 1903, does 
not apply to merchants who sell patent medicines in 
original packages. 

No. 384. SCHOOL DISTRICT DIVIDED TO BECOME PART OF TWO 

OTHERS~DIVISION OF ASSETS AND LIABILITIES. 

OPINION to Supt. Pub. Instruction on division of assets and lia- 

bilities of district that has been divided so as to become 
part of two other districts. 
HELD: Debts should be divided in proportion to 
assessed value of taxable property in the portions so 
annexed. School directors of several districts should 
meet and determine among themselves respective liabili- 
ty that each should assume in proportion to the public 
property so received or in proportion to the assessed 
value of taxable property that each received and should 
“they fail to so do a court of equity would make the 
division. 

No. 385. PENITENTIARY—ADVERTISING FOR BIDS FOR SUP- 

PLIES FOR, 

OPINION to Capt. Arthur Thelford, Supt. Penitentiary, on con- 
struction of law with relation to the advertising for 
bids for supplies for Penitentiary —Mode. 
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HELD: Advertisement must state kind, amount and 
quantity of supplies, when same shall be delivered at 
penitentiary and whether bid shall be for the whole or 
separate parts thereof. Statute covered if advertise- 
ment appears three times consecutively, in a weekly 
newspaper prior to opening of bids. , 

No. 386. COLLEGE OF AGRICULTURE & MECHANIC ARTS— 
RIGHT OF SECY & TREAS. TO RETAIN INTEREST 
EARNED BY COLLEGE FUNDS. 

OPINION to Board of Regents New Mexico College of Agriculture 

and Mechanic Arts, on legal right of Secretary and 
Treasurer of said Board, to retain interest earned upon 
his deposits of college funds, etc. 
HELD: Any compensation for deposits must be cred- 
ited to Board of Regents, and Secretary and Treasurer 
of said Board is not entitled to retain such compensa- 
tion for his own use. 

No. 387. OFFICIAL BALLOTS—“STICKERS” AND ERASURES 

OF NAMES ON, 

OPINON to Hon. W. R. Owen, on construction of the law with re- 
lation to the nse of “stickers” and erasures of names on 
official ballots. 
HELD: Legal. Sec. 1, Ch. 127, L. 1905. 

No. 388. POLL TAX—ARE COUNTY TREASURERS ENTITLED 

TO COMMISSION ON. 

OPINION to Supt. Pub. Instructon.on question: “Are county 
treasurers entitled under the law to four per cent com- 
mission on poll tax moneys turned over to them? 
HELD: No; not entitled to any commission. 

No. 389. VOTE—LEGALITY OF, WHERE NO REGISTRATION, 
BUT WHERE AFFIDAVIT ACCORDING TO CHAP. 64, 
L. 703, TENDERED. 

OPINION to Hon. W. H. Martin, on legality of vote where there 
had been no registration but the voters each tendered 
to the Judge of Election an affidavit cia to Chap. 
64, Session Laws, 1903. 

HELD: If affidavit was in accordance with above 
Chapter election and votes so cast are legal. 
No. 390. COUNTY TREASURER—BOND OF—AMOUNT TO BE 
GIVEN BY. 
OPINION to Supt. Pub. Instruction on amount of bond required 
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to be given by County Treasurers, as Treasurer of 
School Funds. 

HELD: Should be double amount of all moneys that 
may come into their hands during any one year of their 
terms of office, as school funds, and in no case shall 
bond be for less than $10,000. 

No. 391. SUPT. OF INSURANCE—AUTHORITY OF IN PROHIBIT. 
ING STATE LIFE INS. CO, OF IND. FROM OFFER- 
ING SPECIAL CONTRACT, ETC. 

OPINION to Hon. J. H. Sloan, Supt. Insurance on action and 
authority of Supt. of Insurance in prohibiting State 
Life Ins. Co. of Ind., from offering through Life Un- 
dertakers Agency of Denver special contract or stock 
in connection with issuance of insuranee policies. 
HELD: Affairs of Life Underwriters Agency of Den- 
ver in unsound condition; same condition exists as to 
State Life Insurance Company of Indiana. Supt. of 
Insurance should notify State Life Ins. Co. of Indiana 
to discontinue its method of selling life insurance in 
New Mexico, through Life Underwriters’ Agency of 
Denver; if it fails to discontinue practice, authority 
heretofore granted it to do life insurance business in 
New Mexico, should be revoked. 


No. 392. AGRICULTURAL COLLEGE—POWERS OF BOARD— 

- FUNDS—DEPOSIT OF. 

OPINION to Dr. R. H. McBride, Prest. Bd. Regents, Agricultural 
College, on question of power of Board to designate a 
place of deposit for the funds of that institution, etc. 
HELD: Board has power to designate place of deposit. 

‘ Board should not enter into contract for purpose of re- 
ceiving compensation for deposits of moneys of the in- 
stitution, at this time. Legislature should act on this 
question. 

No. 393. AGRICULTURAL COLLEGE—POWERS OF BOARD OF 

REGENTS. | . 

OPINION to Dr. R. E. McBride, Prest. Bd. of Regents, Agricul- 
tural College, on questions touching power of Board to 
grant lease of college grounds to Y. M. C. A. stationed 
at College, for the purpose of erecting buildings, etc. 
HELD: If deed for land on which University grounds 
are located runs to Territory of New Mexco, without 
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reference to College, provision would have to be made 
by legislature granting right to Board to make such 
lease ; if deed rutis to Board of Regents of Agricultural 
College of New Mexico, then Board would undoubtedly 
have right to make such lease. 

No. 394 BOARD PUBLIC LANDS—GOVERNOR, SURVEYOR GEN. 
ERAL AND ATTORNEY GENERAL NOT ENTITLED 
TO SALARY, AS MEMBERS OF BOARD. 

OPINION to Hon. W. G. Sargent, Auditor, on question of wheth- 
er the Governor, the Surveyor-General and Attorney 
General were entitled to receive compensation of $500 
a year, payable out of the Income Fund, for services 
as members of Board of Public Lands. 

HELD: Not entitled to such salary. 

No. 395. IRRIGATION ENGINEER—WATER USERS CONTRACTS. 

l FILING OF. 

OPINION to D. M. White, Territorial Engineer, on construction 
of Sec. 21, Chap. 102, Laws 1905, with relation to water 
users’ contracts with government, and filing of same. 
HELD: Such contracts need not be filed with Terri- 
torial Irrigation Engineer, but law requires that appro- 
priations shall be filed with Probate Clerk of the dis- 
trict. 

No. 396. FRANK W. SHEARON—CLAIM OF $200 FOR SERVICES 

AS CLERK. 

OPINION to Hon. Wm. G. Sargent, Auditor, on construction of 
Sec. 44, Chap. 102, and Sec. 39, Chap. 111, Laws of 
1905, with relation to account No. 36, of F. W. Shear- 
on, amounting to $200. Also construing Sec. 46, Chap, 
111, Laws 1905. | 
HELD: Board of control, U. S. Land Commission 
had authority to contract for services rendered by Mr. 
Shearon. 

REVISION OF LAWS. 

There'is an urgent necessity for the revision of the statutes of 
New Mexico. With the ending of the next Legislative Assembly we 
will have five volumes of session laws since the laws were compiled 
ir 1897. Without an immense amount of labor it is almost impos- 
sible to state definitely what the law is upon any particular subject 
on our statute books. The repeals, amendments and re-enactments 
are many and one can hardly be certain that his examination has 
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included everything upon the subject, ïn giving an opinion upon the 
status of any particular law. 

I believe a revision of our laws would be best accomplished by 
the appointment of one competent attorney for that purpose, who 
is familiar with the legal history of the territory, with power to em- 
ploy competent assistants, and that he should be required to report 
to the next Legislature the completed revision, together with a 
statement to the Legislature, showing what material changes have 
been made in particular sections of the laws. 

A great deal of the work should be done by the coming Legisla- 
ture, in the way of harmonizing the laws of the territory upon im- 
portant matters. The laws relative to taxation, the public schools, 
public lands, probate courts and justice of the peace courts, elec- 
tion laws, property rights of husband and wife, criminal and civil 
procedure including appellate procedure, being in need of particu- 
lar attention. 

During my term of office I have discovered many inconsistencies 
in a great many of the laws now on our statute books. I shall from 
time to time, during the sessions of the coming legislature prepare 
bills to remedy these defects and submit the same to the coming leg- 
islature. 

Respectfully submitted, À 
W. C. REID, 
To HON. H. J. HAGERMAN, Attorney General. 
Governor of New Mexico. 
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